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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 8643 


Abbott Laboratories, a corporation, et al., 

Appellants, 


v. 


Chester Bowles, Individually and as Administrator of the 
Office of Price Administration, 

Appellees. 


BRIEF IN SUPPORT OF APPELLANTS’ PETITION 
FOR INJUNCTION PENDING APPEAL. 

Facts. 

In July 1943, the Office of Price Administration an¬ 
nounced the Price Administrator’s intention to make and 
issue a maximum price regulation relating to packaged 
vitamins and appointed various members of the packaged 
vitamin industry to become an “Industry Advisory Com¬ 
mittee for Vitamins” (hereinafter called the Advisory Com¬ 
mittee) for the alleged purpose of consulting with the Ad¬ 
ministrator and his staff with reference to a proposed Maxi¬ 
mum Price Regulation covering packaged vitamins. 

The Advisory Committee met with the Administrator 
on July 27,1943 in Washington and was advised for the first 
time of a proposed Maximum Price Regulation on pack¬ 
aged vitamins and received a draft of a Statement of Con¬ 
siderations of the grounds for the issuance thereof, a copy 
of said Statement of Considerations being attached to the 
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affidavit of S. De Witt Clough and marked “Exhibit A” 
(see Record). Under that proposed Maximum Price Regu¬ 
lation the packaged vitamin industry would have been re¬ 
quired to cut their prices an average of 20 per cent. At the 
meeting in Julv 1943 the Advisorv Committee advised the 
Administrator that, in its opinion, he had no authority, to 
take any action to reduce the price of packaged vitamins 
since there had been no price increase or threatened price 
increase in packaged vitamins and since the Administrator 
alleged none, but, on the contrary, admitted that the price of 
packaged vitamins had, in fact, decreased. 

Other conferences were held with the Administrator 
between July 27th and October 27, 1943 in an attempt to 
convince the Administrator on the grounds aforesaid that 
he should not attempt to reduce the price of packaged vita- 
minsl However, on October 27, 1943 the Administrator 
sent to the members of the Advisory Committee a letter 
requesting them to attend a meeting at his office at a later 
date to discuss the provisions of a proposed Maximum Price 
Regulation on packaged vitamins, which varied from the 
Maximum Price Regulation on packaged vitamins proposed 
in July, in that it required a reduction of 15 per cent in 
price instead of 20 per cent. A copy of the second proposed 
Maximum Price Regulation is attached to Clough’s affidavit 
and marked “Exhibit B”. 

At a meeting between representatives of the Adminis¬ 
trator and the Advisory Committee held in Washington on 
November 22, 1943, the Advisory Committee again advised 
the Administrator that, in its opinion, he had no authority 
to require the packaged vitamin industry to reduce its prices 
where there admittedly was no increase or threatened in¬ 
crease in prices. Thereupon the Administrator, through his 
Deputy Administrator, advised the Advisory Committee 
that he would forthwith proceed to inquire the packaged 
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vitamin industry to reduce its present prices by 15% and 
would do that by immediately issuing the proposed Maxi¬ 
mum Price Regulation on packaged vitamins. 

Proceedings in District Court. 

The Appellants, manufacturers and sellers of packaged 
vitamins, brought an action in the District Court for the 
District of Columbia, requesting in their verified complaint 
the granting of a temporary restraining order enjoining 
and restraining the Defendant individually and as Price 
Administrator from issuing any Maximum Price Regulation 
or order relating to packaged vitamins, and also praying 
for an injunction pendente life as well as a permanent in¬ 
junction. 

On the hearing in the District Court for a temporary 
restraining order the Defendants moved to dismiss the 
complaint on several grounds. 

The District Court held that it had no jurisdiction of 
the subject-mater of the action and therefore denied Plain¬ 
tiff’s application for a temporary restraining order and 
granted Defendants’ application to dismiss the complaint 
solely on the ground of lack of jurisdiction of the subject- 
matter. 


Present Application. 

The present application is for an injunction pending 
the appeal from the order of the District Court, restraining 
and enjoining the Appellee individually and as Adminis¬ 
trator, from taking any action which would require the 
Appellants to reduce the price of packaged vitamins, and 
restraining him from issuing any regulation or order re¬ 
lating to packaged vitamins. 
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Questions Involved. 

There is not involved in this case any question of valid¬ 
ity of any regulation issued by the Administrator. The 
threatened regulation has not yet been issued and there¬ 
fore there can be no regulation before the Court, the valid¬ 
ity of which can be questioned. 

The Appellants contend that the Administrator is 
threatening to take action, illegal and invalid on its face, 
to compel the packaged vitamin industry to reduce prices. 
Appellants contend that such threatened action is illegal 
and invalid on its face because the record shows— 

A. That the Administrator does not and cannot make the 
required finding that, in his judgment, the price of 
packaged vitamins has risen or threatens to rise to 
an extent, or in a manner, inconsistent with the pur¬ 
poses of the Emergency Price Control Act; and 

15. That the Administrator concedes that there has been 
no rise or threatened rise in the price of packaged 
vitamins, but that, in fact , there has been a decrease 
in the price of packaged vitamins. 

The draft of the Statement of Considerations attached to 
Clough’s affidavit as “Exhibit A” clearly shows that the 
Administrator is threatening to compel the packaged 
vitamin industry to reduce prices, not on the ground of 
any increase in price or threatened increase in price of 
packaged vitamins, but because “The Price Administrator 
finds that the maximum prices of packaged vitamins per¬ 
mitted under the General Maximum Price Regulation are 
excessively high, unfair and inequitable (Exhibit A, p. 7). 
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ARGUMENT. 

I. 

The Administrator has no authority to reduce 
prices where there has been no increase or threatened 
increase in prices. 

For the sake of clarity and to avoid confusion, it is 
repeated that the Appellants are not seeking a determi¬ 
nation of the validity of any regulation; they are seeking 
to have enjoined the threatened action of a public official 
patently without his authority, which will cause irreparable 
injury to them. 

The Appellants contend that the threatened action of 
the Administrator is clearly and, on its face, beyond the 
authority of the Administrator and not authorized by any 
existing law. 


A. 

No authority under the Emergency 
Price Control Act. 

Section 2(a) of the Emergency Price Control Act pro¬ 
vides in part as follows : 

“Whenever in the judgment of the Price Admin¬ 
istrator (provided for in section 201) the price or 
prices of a commodity or commodities have risen or 
threaten to rise to an extent or in a manner incon¬ 
sistent with the purposes of this Act, he may by 
regulation or order establish such maximum price 
or maximum prices as in his judgment will be gen¬ 
erally fair and equitable and will effectuate the pur¬ 
poses of this Act.” 

The foregoing provision of section 2(a) of the Emer¬ 
gency Price Control Act obviously requires that before the 
Administrator can act to compel a reduction in prices he 
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must first find that the price of a commodity has risen or 
threatens to rise to an extent or in a manner inconsistent 
with the purposes of the Act. If there has been no such 
rise or threatened rise in price, the Administrator cannot 
act. In the draft of the proposed Statement of Considera¬ 
tions, the Administrator admits that there not only has been 
no increase or threatened increase in the price of packaged 
vitamins, but there has, in fact , been a decrease in the price 
of packaged vitamins (Exhibit A, page 2). The Adminis- 
tratbr therefore has not found, and does not propose to 
find and, of course, cannot find, that there has been any 
rise or threatened rise in the price of packaged vitamins 
which will authorize his act under section 2(a) of the 
Emergency Price Control Act. To the extent therefore that 
his threatened action is based on any authority under the 
Embrgencv Price Control Act, it is unfounded, and his 

threatened action is clearlv bevond his authority. 

•> * •/ 

The Administrator, however, indicates that he also relies 
for his authority in this instance on Executive Orders No. 
9250 and No. 9328 issued under Price Control Provisions of 
the Anti-Inflation Law (Act of October 2,1942, Pub. L. 729, 
C. 77th Cong. 2d Sess. Amended by Act of April 11, 1943, 
Pub. L. 34, 78th Cong. 1st Sess.) 


B. 

No authority under Executive 
Order No. 9250. 

Nothing contained in any Executive Order issued under 
Price Control Provisions of the Anti-Inflation Law could 
give the Administrator power to compel the packaged vita¬ 
min industry to reduce prices when there had been no rise 
or threatened rise in the price of packaged vitamins, because 
section 2 of the Price Control Provisions of the Anti-Infla- 
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tion Law specifically provides that except for sections 3(a) 
and 3(c), and clause 1 of section 302(c) of the Emergency 
Price Control Act of 1942 (none of which is material in this 
case) the President may not suspend any other law or part 
thereof. In other words, the President may not suspend 
the provisions of section 2 of the Emergency Price Control 
Act under which the Administrator may not compel the 
packaged vitamin industry to reduce prices unless there has 
been a rise or threatened rise in the prices of packaged 
vitamins. 

Title V, section 1 of Execeutive Order No. 9250 pro¬ 
vides as follows: 

“1. The Price Administrator in fixing, reducing, 
or increasing prices, shall determine price ceilings in 
such a manner that profits are prevented which in 
his judgment are unreasonable or exorbitant.’’ 

The Price Control Provisions of the Anti-Inflation Law 
do not add any new conditions or circumstances under which 
the Price Administrator may fix prices. Furthermore, sec¬ 
tion 7(c) thereof specifically provides that “Nothing in this 
Act shall be construed to invalidate any provision of the 
Emergency Price Control Act of 1942 (except to the extent 
that such provisions are suspended under authority of sec¬ 
tion 2 (not relevant herein)).” Consequently the authority 
of the Price Administrator, under Executive Order No. 
9250, “in fixing, reducing or increasing prices”, is still re¬ 
stricted to those commodities whose prices have increased 
or threaten to increase. 

It is obvious, however, from the draft of the Statement 
of Considerations (Exhibit A, p. 7) that the Administrator 
relies for his authority to reduce prices where there has 
been no increase or threatened increase, on Executive Order 
No. 9328 and on the provisions of section 1 thereof. 
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C. 

No authority under Executive 
Order No. 9328. 

In the draft of the Statement of Considerations, the Ad¬ 
ministrator makes the following finding on which he bases 
his authority for compelling the packaged vitamin industry 
to decrease prices although there has been no increase or 
threatened increase in price: 

“Price Administrator finds that the maximum 
1 prices of packaged vitamins permitted under the gen¬ 
eral price regulations are excessively high, unfair and 
inequitable’’ (Exhibit A, p. 7). 

This proposed finding is presumably based on that part of 
section 1 of Executive Order No. 9328 in which the Presi¬ 
dent directs the Food Administrator and the Price Admin¬ 
istrator “to use all discretionary powers vested in them by 
law # * to reduce prices which are excessively high, 

unfair or inequitable.” 

As has already been pointed out, however, Executive 
Order No. 9328 cannot revoke the provisions of section 2 of 
the Emergency Price Control Act and, therefore, cannot 
give the Administrator the power to compel the reduction 
of prices where there has been no increase or threatened 
increase. Furthermore, the provision of section 1 of Exec¬ 
utive Order No. 9328 referred to does not purport to revoke 
the provisions of section 2 of the Emergency Price Control 
Act but, in fact, directs the Administrator to reduce prices 
by using “all discretionary powers vested in them (him) 
by law.” Even if Executive Order No. 9328 could revoke the 
provisions of section 2 of the Emergency Price Control Act 
(which it cannot)—even in that case the Administrator 
would have to prove that he had “powers vested in them 
(him) by law,” to reduce prices which are excessively high, 
unfair and inequitable. No such discretionary powers are 
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vested in the Administrator by law and he therefore, for 
this reason, has no right under the provisions of Executive 
Order No. 9328, to reduce prices in any case. 

As a matter of fact, however, the Administrator is 
threatening to proceed not even on a finding that prices are 
excessively high, unfair or inequitable, but on a finding 
“that the maximum prices of packaged vitamins permitted 
under the General Maximum Price Regulation are exces¬ 
sively high, unfair and inequitable”, which is wholly irrele¬ 
vant since there is no showing and no finding that anyone 
is charging the maximum prices which General Maximum 
Price Regulation permitted on April 28,1942. In any event, 
there is no authority in any law for the Administrator tak¬ 
ing any action of any nature whatsoever on that particular 
kind of a finding. 

It is respectfully submitted, therefore, that the proposed 
action of the Administrator to compel the packaged vitamin 
industry to reduce prices has no authority in law under the 
Emergency Price Control Act or Executive Orders No. 9250 
or No. 9328 or under any other act or Executive Order. 


II. 

The Court below has jurisdiction over the subject 
matter. 

The District Court denied Plaintiffs’ motion for a tem¬ 
porary restraining order and granted Defendants’ motion 
to dismiss the complaint solely on the ground that the 
Court did not have jurisdiction over the subject matter. 

The Appellants (the Plaintiffs below) are merely asking 
the Court to enjoin a public official from doing acts patently 
in excess of his authority. Appellants are asking that the 
Administrator be enjoined from compelling an industry to 
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reduce prices when there has been no rise or threatened rise 
in prices. Appellants are not seeking to have the Court 
pass on the validity of any regulation issued by the Admin¬ 
istrator. There is no regulation on the validity of which the 
Court could pass. One method by which the Administrator 
may compel the packaged vitamin industry to reduce prices 
is by a price regulation and that happens to be the method 
by which he is threatening to bring about that result. The 
Appellants, therefore, naturally seek to enjoin the Adminis¬ 
trator from accomplishing his irreparable injury through 
the means of issuing a regulation, but they likewise seek to 
prevent the Administrator from reaching his aims, no mat¬ 
ter what method he adopts. 

It is as if the Appellants w’ere requesting the Court to 
enjoin one from killing. The Appellants are not particu¬ 
larly interested in what weapon is used to kill them. They 
are particularly interested that the party threatening to 
kill them be enjoined from killing them by any weapon. And 
if Appellants came into Court in that kind of a case, the 
question as to whether or not the defendant therein pos¬ 
sessed a gun illegally wrnuld not be the question on wdiich the 
Appellants w’ould be anxious to have the Court pass. 
Whether the defendant possessed it legally or illegally the 
Appellants w’ould be seeking to enlist the aid of the Court 
to prevent him from using it illegally. 


A. 

The Courts have power to enjoin a public official 
from doing acts in excess of his authority. 

It is well settled that a public official w’ill be enjoined by 
the Courts in the exercise of their equitable jurisdiction 
where he threatens an act which is in excess of his statutory 
authority. (See: Philadelphia Company v. Stimson —223 
U. S. 605; I ekes v. Fox —300 U. S. 82; Spang v. Roper —13 
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F. Supp. 840; Ferris v. Wilbur —27 F. (2d) 262; Kincaid v. 
The United States —35 F. (2d) 235; Dairymen 7 s League 
Co-operative Association Inc. v. Wickard (D. C.—District 
of Columbia January 16, 1941. Not officially reported but 
unofficially reported in Pike and Fisher Administrative Law, 
Volume 3, 71i.41.) 


B. 

The Emergency Price Control Act does not 
deprive this Court of its equitable powers to 
grant the injunctive relief prayed for by the 
Appellants herein. 

The Appellants are in no sense requesting this Court to 
enjoin the Administrator from issuing the suggested State¬ 
ment of Considerations (Exhibit A) or the suggested 
Maximum Price Regulation (Exhibit B) referred to in this 
case. That suggested Statement of Considerations and that 
suggested Price Regulation are attached to the Clough 
affidavit for the purpose, and only for the purpose , of show¬ 
ing to this Court the threatened action of the Administrator 
and the irreparable injury that will result therefrom. 

The Appellants are asking the Court to restrain any act 
of the Administrator which would compel the vitamin in¬ 
dustry to reduce prices. It so happens that the Adminis¬ 
trator would act through a price regulation and that, there¬ 
fore, the Appellants naturally request in specification that 
the Court enjoin the Administrator from doing this specific 
act which the Appellants know he will do, namely, issue a 
regulation. 

It cannot be said that the Appellants are requesting the 
Court to pass on the validity of any regulation. There is 
no regulation on which the Court could pass. There is 
threatened action of the Administrator which will take 
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place in the form of a regulation and it is on the threatened 
action that the Appellants are asking the Court to pass. 
There is nothing in the Emergency Price Control Act which 
prevents the Court from doing that. 

Section 204(d) of the Emergency Price Control Act, 
which grants the Emergency Court of Appeals exclusive 
jurisdiction over certain proceedings, did not deprive the 
Court below of its jurisdiction to entertain this action and 
grant the relief prayed for by the Plaintiffs nor does it 
deprive this Court of the power to grant the injunctive 
relief prayed for herein pursuant to sections 227 and 377 
of Title 28 U. S. C. A. and Rule 62(g) of the Federal Rules 
of Civil Procedure. The only jurisdiction which has been 
taken away from the regular Federal Courts under said 
section relates to proceedings instituted for the following 
purposes: 

1. To consider the validity of any regulation or 
order issued under section 2 or any price schedule effec¬ 
tive in accordance with the provisions of section 206. 

2. To stay, restrain, enjoin or set aside any pro¬ 
vision of the Act authorizing the issuance of such reg¬ 
ulations or orders or making effective any such price 
schedule. 

3. To stay, restrain, enjoin or set aside any pro¬ 
vision of any such regulation, order or price schedule. 

4. To restrain or enjoin the enforcement of any 
such provision. 

It is apparent that the relief sought by the Appellants 
does not come -within any of the above prohibitions. 

This Court is not nor -was the Court below asked “to 
consider the validity” of any regulation or order issued 
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under section 2 or of any price schedule effective under 
section 206. 

This Court is not nor was the Court below asked to stay, 
restrain, or set aside any provisions of the Act whatsoever, 
nor to stay, restrain, enjoin or set aside any provisions of 
any such regulation, order or price schedule. 

Nor is this Court asked to restrain or enjoin the en¬ 
forcement of any provision of any such regulation, order or 
price schedule. 

On the contrary, the Court below was merely asked and 
this Court is merely asked to exercise its well recognized 
jurisdiction, which the Act in no way attempts to restrict, 
over actions seeking equitable relief by restraining a public 
official from patently exceeding his statutory authority 
which, in this case, the Administrator is threatening to do 
in the immediate future by the issuance of an order that 
on its face shows that it is clearly beyond his authority. 
Under section 2 of the Act his only authority to issue a 
maximum price regulation or order is for commodities 
whose prices have risen or threaten to rise. In the case at 
bar the papers show that the prices of packaged vitamins 
have not only not risen or threaten to rise but on the con¬ 
trary have steadily declined since October, 1941, a fact 
which is conceded by the Administrator. 

The jurisdiction granted the Emergency Court of Ap¬ 
peals under the Act does not include jurisdiction of the 
subject matter of the nature involved herein. Section 204(d) 
provides that said Court has jurisdiction as follows: (1) 
to determine the validity of any regulation or order issued, 
and (2) to determine the validity of any provision of any 
issued regulation, order or price schedule. 

The Emergency Court of Appeals is solely, as the name 
implies and as the Act clearly indicates, an appellate 
tribunal w’herem its proceedings are confined to the review 
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of denial of protests filed with the Administrator with 
respect to an issued order, regulation or price regulation. 
In fact, the Emergency Court of Appeals’ jurisdiction can¬ 
not commence until after protest has been denied by the 
Price Administrator. See: Safeway Stores Inc. v. Broivn 
(Decided October 12, 1943, Emergency Court of Appeals, 
not officially reported, but unofficially reported in CCH War 
Law Service, Vol. 4, pp. 51, 157), wherein the Emergency 
Court of Appeals states: 

“The language of section 204(a) which we have 
quoted makes it clear that the jurisdiction of this 
Court may only be invoked by a Complainant when 
his protest has been denied by the Price Adminis¬ 
trator in whole or in part.” 

In short, the Appellants cannot apply to the Emergency 
Coui J t of Appeals for the equitable relief herein prayed for. 
On the other hand, while certain injunctive powers have 
been taken awav from the regular Federal Courts, such 
restrictions apply only to orders, regulations, or price 
schedules that have been issued. Accordingly, the many 
other injunctive powers which the Federal Courts exercise 
in their established equity jurisdiction have not been taken 
from them by the Act. 

See: Prentiss M. Brown , Administrator , Office of Price 
Administration v. L. Passel Iron and Metal Company , et al. 
(U. S. D. C., W. D. of Texas, decided April 21, 1943. Not 
officially reported but unofficially reported in CCH War 
Law Service, Vol. 4, pages 51, 186), wherein the Court, in 
denying the Administrator’s application for an injunction 
on the ground that the granting of such an injunction would 
violate the general equitable principles followed by the 
District Courts declared: 

“The Emergency Price Control Act does not divest 
this Court of its equity powers, to determine whether 
or not in equity an injunction should be issued.” 
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In granting the Emergency Court of Appeals exclusive 
jurisdiction over the validity of a regulation “issued under” 
section 2 of the Act the Congress obviously had in mind 
regulations issued under and in accordance with the provi¬ 
sions of the Act —and not regulations which show on their 
face that they are issued without authority and contrary to 
the provisions of the Act. (See In Matter of Dean , 230 N. Y. 
1; Risley v. Village of IIo well (C. C. A. 6th) 64 F. 453.) 
The jurisdiction of this Court to enjoin the issuance of pro¬ 
posed regulation of the latter class remains intact. Con¬ 
gress did not intend otherwise. 

In Lockerty v. Phillips (decided May 10,1943), 319 U. S. 
182, Chief Justice Stone, in discussing the provisions of 
section 204(d) of the Emergency Price Control Act, declared 
as follows: 

“By this statute Congress has seen fit to confer 
on the Emergency Court • • • equity jurisdiction 
to restrain the enforcement of price orders under the 
Emergency Price Control Act. At the same time it 
has withdrawn that jurisdiction from every other 
federal and state court.” (Italics ours.) 

From the foregoing, therefore, it is apparent that the 
Supreme Court has decided that the only equity jurisdiction 
granted to the Emergency Court is that relating to the 
“enforcement of price orders” and that it was only that 
restricted equity jurisdiction which Congress, by the Act, 
intended to take away from the broad equity powers exer¬ 
cised by the other Federal Courts If it was the intention 
of Congress that, under no circumstances, should the Price 
Administrator be sued in the District Courts, it would have 
been a very simple matter so to provide. Similarly, if Con¬ 
gress had intended to deprive the District Courts and this 
Court of the right to issue any kind of injunctive or restrain¬ 
ing order against the Price Administrator, that also could 
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have been simply expressed in the statute. Failing, how¬ 
ever, to insert such provisions in the Act, it must be held 
that the only equity jurisdiction which was to be taken from 
the general Federal Courts was the right “to restrain the 
enforcement of price orders”. Such restriction can only 
become operative after the issuance of an order. 

It 1 is a well established principle of law that limitations 
on the exercise of judicial power must be construed in ac¬ 
cordance with the express terms of the Congressional Act. 
See Lake Erie Provision Co. et al. v. Moore (1935), 11 F. 
Supp. 522. 

In Gold Medal Foods v. Landy (1935), 12 F. Supp. 406, 
this principle was enunciated in the following language: 

“The argument urged by the Government that, 
by the passage of Section 21(a), Congress intended 
i to deprive the United States Courts of any jurisdic- 
1 tion to entertain any such suit in equity, is not ten¬ 
able. Congress may presumably limit and entirely 
! abrogate the jurisdiction of the statutory courts of 
the United States, but it will not be assumed that 
i Congress intended to divest the United States courts 
of such jurisdiction unless the intention of Congress 
is apparent by clear and unmistakable language. 
(Italics ours.) 

To similar effect see United States v. Forness (1941), 37 
F. Supp. 337 (reversed on other grounds in 125 F. (2d) 
928), where the Court declared: 

“Where specific provisions are made in a statute the 
implication is that all other provisions are excluded 
and special jurisdictional acts are to be strictly con¬ 
strued by the courts and implications as to jurisdic¬ 
tion under their terms forbidden.” (Citing cases.) 
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C. 

Even though the language of section 204(d) were 
broadly construed, nevertheless the District Courts 
and this Court, under their general equity powers, 
may give the relief prayed for under the extraor¬ 
dinary circumstances of this case. 

Even were we to assume, for the sake of argument, that 
Congress intended to oust the regular Federal Courts of 
jurisdiction to grant restraining or injunctive orders, not 
only with respect to orders or regulations already issued, 
but also with respect to threatened orders or regulations 
not yet issued and therefore clearly in excess of his au¬ 
thority, nevertheless, because of the tremendous hardship, 
irreparable injury and inadequacy of any other relief, the 
regular Federal Courts, in the exercise of their time-honored 
general equity jurisdiction, may grant the relief requested 
in this case. 

A similar situation mav be found in connection with sec- 
tion 3224 of the Revised Statutes (now part of Internal 
Revenue Code, section 3653), v’hich provided that “no suit 
for the purpose of restraining the assessment or collection 
of any tax shall be maintained in any court.” The broad 
basis for such prohibition, as explained in Cadewalder v. 
Sturgess (C. C. A. 1924), 297 Fed. 73, is that it is necessary 
to the maintenance of the Government that the collection of 
taxes imposed for this purpose shall not be hindered or 
delayed either by those who are charged with their payment 
or by the courts in their behalf. Accordingly, the law re¬ 
quires, broadly, that all taxes, even those “erroneously or 
illegally assessed,” shall be paid when due. Congress knew, 
of course, that injustices would occasionally arise under this 
necessary rule. It attempted to meet this situation by pre¬ 
scribing a method by which one who has paid a tax “errone¬ 
ously or illegally assessed or collected” may recover it. 
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Such a proceeding has often been referred to by the Su¬ 
preme Court ‘‘as a complete and exclusive system of correc¬ 
tive justice” and as providing the sole remedy for the tax¬ 
payer against the illegal and erroneous assessment and 
collection of taxes. 

This statutory prohibition and the reason therefor are 
quite analogous to the provisions of section 204(d) of the 
Emergency Price Control Act and the basic reason behind 
the Act, namely, the necessity for unfettered control of 
prices to prevent inflation. Nevertheless, in spite of the 
unequivocal mandatory provision of the tax statute above- 
quoted (which we submit is far more inclusive than the 
prohibitions found in section 204(d)), it has been repeatedly 
held by the lower courts and affirmed by the Supreme Court 
that the tax statute does not oust the Federal Courts of 
their inherent equity jurisdiction to enjoin the collection of 
an illegal tax where there exists special and extraordinary 
circumstances sufficient to bring the case within some ac¬ 
knowledged head of equity jurisprudence. Accordingly in 
Milter v. Standard Nut Margarine Co. of Florida (1932), 
284 U. S. 498, the Supreme Court held that an injunction 
suit would lie restraining the collection of an oleomargarine 
tax on a product that was not, in fact, oleomargarine as de¬ 
fined by Congress in the taxing statute, the Court declaring: 

“And this court likewise recognizes the rule that, 
in cases where complainant shows that in addition to 
the illegality of an exaction in the guise of a tax 
there exist special and extraordinary circumstances 
sufficient to bring the case within some acknowledged 
head of equity jurisprudence, a suit may be main¬ 
tained to enjoin the collector.” # • * This court has 
given effect to section 3224 in a number of cases. 
[Citing cases.] It has never held the rule to be abso¬ 
lute, but has repeatedly indicated that extraordinary 
and exceptional circumstances render its provisions 
inapplicable. [Citing cases.] 
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“This is not a case in which the injunction is 
sought upon the mere ground of illegality because of 
error in the amount of the tax. . The article is not 
covered by the Act. A valid oleomargarine tax could 
by no legal possibility have been assessed against re¬ 
spondent, and therefore the reasons underlying § 3224 
apply, if at all, with little force. # * * It requires 
no elaboration of the facts found to show that the 
enforcement of the act against respondent would be 
arbitrary and oppressive, would destroy its business, 
ruin it financially, and inflict loss for which it would 
have no remedy at law. It is clear that, by reason of 
the special and extraordinary facts and circum¬ 
stances, section 3224 does not apply.” 

See also Allen v. Regents of University System of 
Georgia (1938), 304 U. S. 439; Hill v. Wallace (1927), 259 
U. S. 44. 

In the case at bar the facts show that the threatened 
act of the Administrator is entirely in excess of his statutory 
authority. In view of the irreparable injury that would 
result from such an illegal act, for which the Appellants 
have no other adequate remedy at law, it is respectfully 
submitted that this Court should not, and can not, refuse 
to lend its assistance and exercise its undoubted equitable 
jurisdiction. 
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